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Dear Siri Opinion No. O-4278-

Re: Nscasaity of thy
, davits as proof

04190, both relating to thy dels fi)ing of birth certifi-
sates for registration by the s ¥ Rgg
2lowing queationt

Vernon'a Revised Civil Stat-
8/1939, 46th Legislatuye, House
34 by House Billa 624 and 974,
providas in par% as followst

ded further, ‘that any oitizen of
A 3 wiahlng to rile the record of
D rth orydeath that oocurred in Texes, not
sgistered, may aubmit $o the Probate
ﬁare such birth or death oa-

utea
Bill
Aotse

nty w

on the &dopted forms of birth and death certifi-
oatestaand provided further that eny oitizen of
te of Texas wilhing to file the record of
any birth or death that ooourred ocutslde of %She
3tate of Texas, not previously registered, may
submit %o the bate Oourt in the County where
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he resides a record of that birth or Geath writ-
ten on the adopted forms of bYirth and death gor-
tirioates, - The certifioate shall be substantiated
by the affidavitl of the mpdical attendant present
at the time of the dirth, or in ocase of death,
the arfidavits of the physieien last in attendance
upon the deceased, or the undertaker who burled
the doldy. ¥When the arfrilavit of the meldloal at~
tendant or undsrteker cannot be gedured, the qere
tificate ahall be supported by the arfidavit of
some person who wes scquainted with the faets
surrounding the birth or death, at the time the
birth or death cocurred, with a seocond effidavis
of some person who is aocquainted with the faots
surrounding the dirth or death, and who s not
related to the individual by blood or marriage,
The Prebate Court ahall require suoch other ine
Tormation or evidence as may be deemed necessary
to establish the eitizonship of the individual
filing the certificate, and the truthfulness of
the statexents made in that reeord. The Clerk

. of the said Court shall forward the certificate
to the State Bureau of Vital Statistios with an
order from the Court to the State Registray that
the record be, or be not; acoepted, The State
Rogissrar 1is authorized io acoept the certificate
when verified in the above mannér, and shall $ssus
certiried ooples of such records as provided for
in Seation 21 of tils Aot., Such certifled ocopies
shall be pvimAa facie svidonoe in all Courts and
Plraen of the fadts atated thereon, The State
Bureau of Vital Statistles shall furpish the forms
upon which such records are filed, and no other
form shall be used for that purposs,.® ,

| In opinihﬂAuo. 0=}190 we sald:

"The gortificate must be substantiated by the
affidavite mentioned in the Act,”

We think the above quoted holding is correct,
Ia opinion No, O=4278 we saidi

*From a oareful consideration of this stat-
ute, we draw the following oconoclusionst
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*A. The purpose of the act is 'to proaure
the uniform observance of its provisiong and the
zaintenance of a perfect aystem of registration!
of births and deaths, The Jtate Reglatrar of
Vital 3tatiatios is required to prepare and is-
sue detalled inatruotions necessary to affect

this purpose,

"Bs The State Department of Health ahall
approve, and ‘'the State Bureau of Vital Statise
tios shall furnish, the forms upon which such
resords are filed, and no other form shall de
used for that purpose,' The law contemplates
thet the forms furnished shall provide space
for the furnishing of the information reguired
by the statute, and that the *use' of such forus
shall oonslat of a gsubetantial compliance with
the atatute in this respect,

*Q, Yhen a 'delayed birth certiflcats' has
heen 'verified in the above manner', i.e., by the
affidavit of the msdlionl) attandant present ad the
time of the birth; or (in oase this cannot be se~
cured) the arfidevit of soms person who was ac-
quainted with the faots surrounding the birth at
the time it occocurred, with a second affidavit of
gsome parson who is accuainted with thoe facta sure
rounding the birth, and who is not related to the
individual by bdlood or marriege; plus (in ei thex
osse) an order of the Probate Court that tha rec-

ord be agoepted; then the 3tate Registrar ia jJe-
9ui§§§ to asoept and file the reocord. But un

suoh verification ia complets, and in due form,
the State Reglatrar 1s pnot aaggorigsg to acoept
and f1lle the record, , « ¢ Ye are further of the
opinion that the statute oontemplates that the
Ysesond arffidavit' shall be made by someone other
than the person whose birth 1a belng recorded.”

The above quoted portion of opinion No, 0-4278 we
think is eorreat, '

However, we further said in opinion Ho. O=[278:

"B, The only excdeption to the requirements
noted under rule '0', above, contemplated by the
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statute, 1s that, whero it is shown to the satlis-
faotion of the Probate Court that 1t {s impossible
to varify the facts of the birth in elther of the
two manners provided by the act, thean the ocourt
may require such other evidense thereof as he deons
nedessary, and may base hia order that the record
be accepted, or be not asocepted, upon such other
evidence, or the laok of §%. But where such & rec-
ord of birth is subaitted to the State Reglstrar
for filing, it should show on its face that 1t is
based upon suoh other evidence, and that the Proe
date fJourt has found the impoasibility of securing
the statutory affidavits.”

We have carefully reconsidered ths matter angd are
now of the opinion that the portion of opinion Ko, O-4278 -
Just adbove quoted is erronsous, Ve heredy overrule opinion
No, 0«4278 insofar as 1t confliots with this opinion,

It 18 our opinion that when a "delayed birth cerw
tifioate” haz been "verifled in ths adove manner”, i,e,, by
sne affidavit of the mediocal attendant present at the time
of the birth} or (in oase this cannot be secured) the affi-
davit of some porson who was adquainted with the raots sur-
rounding the birth at the time i% ococourred, with a second
affidavit of soms person who is moguainted with the faots
surround the dirth, and who ia not related to the indi-
vidual by blood or marriage; plus (in either case) an order
of the Probate Court that the record.gg_ﬁg%ifgg%; then the
3tate Registrar is required to accept an o the reocord.
But until suoh verifloation is eomplete, and in due form,
the State Registrar is pot agtgorigeg to accept and file the
record, ¥e are further o e opinion that the statute cone
templates that the "gecond e«ffidavit™ shall be made by gsomo-
one other than the person whoss birth 1s being recorded, It
is our furthor opinion that the ®first affidavit® cannot de
legally made by the person whose birth is belng recorded.

It 18 therefore our opinion that your question
should bq answered in the affirmative and 1t i»s so answersd,

TPROVEDJUL 22, 1942 . Very truly yours
' ATTORNEY GENZRAL OF TE®XAS
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